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ABSTRACT 

Domestic Violence (a.k.a KDRT) has been identified as a form of crime that 
falls into the category of "hidden crime". Handling through the conventional 

criminal justice system often faces serious obstacles, especially because victims 
often experience deep trauma. In addition, when these cases are presented in 

court, the justice obtained is often unsatisfactory for both the perpetrator and 
the victim. As an alternative, the Restorative Justice approach emerged as an 

attempt to provide a more holistic solution. Restorative justice focuses on 
returning losses to victims, improving the perpetrator's behavior, and providing 
opportunities for perpetrators to reintegrate into society without experiencing 

stereotypes. In the Indonesian context, this research aims to explore more 
deeply the implementation of restorative justice, including its legal basis, 

procedures, and carry out analysis using the concept of legal pluralism 
proposed by Werner Menski. This research is normative juridical in nature, 

with data collection carried out through documentation studies and interviews. 
Research findings show that the implementation of restorative justice in 

Indonesia is supported by a strong legal foundation. However, there are still 
obstacles in accommodating the three elements of legal pluralism proposed by 

Menski. In other words, even though restorative justice has been formally 
recognized, its implementation still needs to be improved to more effectively 

achieve the desired restorative goals. 
 

Author(s) retain copyright and grant the journal right of first publication with the 

work simultaneously licensed under a Creative Commons Attribution-

ShareAlike License (CC BY-SA 4.0) that allows others to share the work with an 

acknowledgement of the work’s authorship and initial publication in this journal. 

Received: 
October 18, 2024 
Accepted: 
December 6, 2024 

Published: 
December 8, 2024 

How to cite: 

Jidatul Haz, M., Wathoni, L., Zulkarnain, Z., Maghfurrahman, M., & Baldan Haramain, F. 

(2024). RESTORATIVE JUSTICE: A NEW APPROACH TO RESOLVING 

DOMESTIC VIOLENCE. Jurnal Al-Dustur, 7(2), 198-210. 

doi:https://doi.org/10.30863/aldustur.v7i2.7399 

 

 

 

 

 

 

mailto:jurnal.aldustur@gmail.com
mailto:jurnal.aldustur@iain-bone.ac.id
mailto:21200011078@student.uin-suka.ac.id
http://creativecommons.org/licenses/by-sa/4.0/


M. Aaz Jidatul Haz, et. al. 

Jurnal Al-Dustur - Vol. 7 December 2024   199 
 

INTRODUCTION 

The crime of domestic violence is a case that generally uses the offense of complaints
1

. 

This means that domestic violence can only be processed legally by the police and other law 

enforcers if there is a complaint from the victim of domestic violence themselves. This creates a 

few obstacles, especially as victims of domestic violence often have a huge burden of trauma and 

fear. Law enforcers are often misguided in responding to domestic violence cases, often these 

cases are considered cases that do not need to be resolved through the police or court.
2

 

Based on this, minor domestic violence cases are often not resolved through court. 

Today, resolution of domestic violence in several law enforcement agencies such as the 

Indonesian National Police and the Prosecutor's Office more often uses restorative 

justice
3
.Restorative justice is not a new face in law enforcement, it's just that in Indonesia we are 

not yet familiar with restorative justice as an approach to law enforcement 
4

. Domestic Violence 

(a.k.a KDRT), is a thin veil between private law (civil) and public law (criminal)
5

. It is called civil 

because it occurs in private household relations. Meanwhile, it is called criminal because in this 

incident there was a deprivation of the rights and interests of citizens which must be protected by 

the state through criminal law
6

. The application of the principles of restorative justice depends 

on what legal system a country adheres to
7

. If the legal system rejects it, restorative justice cannot 

be imposed. Therefore, it can be concluded that restorative justice is an optional approach in 

shaping a nation's legal framework. 

Even if a country does not adhere to it, it does not rule out the possibility of applying the 

principles of restorative justice to provide justice, certainty and legal benefits. In the Indonesian 

context, restorative justice has only been implemented on a limited basis with a legal umbrella in 

the form of the National Police Chief's Letter No. Pol: B/3022/XII/ 2009/SDEOPS dated 14 

December 2009 concerning Handling Cases Through Alternative Dispute Resolution (ADR) 

which emphasizes resolving criminal cases using ADR as long as it is agreed by the parties 
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involved in the case
8

. This research borrows Werner Menski's theory about legal pluralism. 

Menski began his discussion that there are three most popular legal approaches in the world. An 

approach that emphasizes justice and morality can generally be said to be a natural law approach. 

Meanwhile, an approach that emphasizes fulfilling the normativeness of laws and trial procedures 

is better known as positive law (state law/legal positivism). Meanwhile, the final approach, namely 

social law (socio-legal), is not widely used, but still exists outside court institutions
9

. 

Menski offers that there is a fourth approach that is suitable for responding to this legal 

particularism, namely legal pluralism. Legal pluralism focuses on the integration of legal theories 

which have recently become approaches to law enforcement. Apart from that, legal pluralism 

also seeks to integrate legal systems that exist in the world and the diversity of laws in various 

parts of the world, although in his book he compares and then integrates existing laws in Europe, 

Asia and Africa, Islamic Law, Hindu Law and Chinese Law.
10

 From the explanation of the 

background to the problem above, the researcher can draw 3 problems that will be solved in this 

research, namely what concepts of justice are used by law enforcers, how to implement restorative 

justice in domestic violence cases and what is the legal pluralism analysis of the implementation 

of restorative justice in domestic violence cases. 

METHODS 

This research is legal research with a normative juridical approach
11
.Meanwhile, based on 

the data, this research is qualitative research. Data collection in this research was carried out using 

a documentation process (in-depth study of related documents. The types of data sources in this 

research are legal materials which can be classified into three. Primary legal materials such as 

laws, secondary legal materials which strengthen primary legal materials such as regulations under 

the law, and tertiary legal materials that provide guidance on the confusion of several legal terms
12

. 

Data analysis in this research uses the Miles and Huberman model analysis, namely reduction, 

display and drawing conclusions
13

. 
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RESULT AND DISCUSSION 

Types of Justice 

1. Distributive Justice 

There are two kinds of principles for distributive justice, namely formal principles and 

material principles
14

. The formal principle was put forward by Aristotle which was formulated 

with the sentence equals ought to be treated equally and unequals may be treated unequally that 

every case that is the same must be treated in the same way, while cases that are not the same 

may be treated in an unequal way.
15

.Aristotle in interpreting justice is strongly influenced by the 

element of ownership of certain objects. According to him, ideal justice is when all elements of 

society receive an equal share of all objects in nature, because humans are seen as equal and have 

the same rights to ownership of certain goods. 

Meanwhile, material principles complement the previous formal principles. If there is 

only one formal principle as proposed by Aristotle, then there are several material principles, 

distributive justice will be realized if it is given to
16

: 

a. To everyone with an equal share 

b. To everyone with their needs 

c. To everyone with their rights 

d. To everyone with their efforts 

e. To everyone with their contribution to society 

f. To everyone with his services. 

In conclusion, distributive justice is an effort to bring justice by distributing rights equally 

to everyone in the same amount. 

2. Retributive Justice 

Retributive justice refers to a situation where an individual experiences a decline in their 

social standing or reputation due to failing to meet their obligations or engaging in actions that 

violate the accepted norms of society and the natural order from which their status is derived. In 

this form of justice, punishment serves as an end in itself, justified by the wrongdoing. It is seen 

as a necessary consequence of the violation, rather than a means to an alternative goal. The 

punishment is inherently linked to the principle of retributive justice, which emphasizes that 

individuals should face consequences proportionate to their actions. It can also be understood 

as a manifestation of the negative side of distributive justice, which, in this case, automatically 

responds to the failure of an individual to act in accordance with societal expectations. 
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Consequently, the retributive aspect is driven by the inherent imbalance caused by the 

wrongdoing, seeking to restore order through punishment
17

. 

The principle of retributive justice is not a private matter, but lies in the hands of 

authority, namely the juridical system, which is a representative of society. Retributive justice is 

said to be effective depending on whether the community considers it to be a law that is a fair 

reward. If the opposite happens, there is the emergence of the vigilante argument, namely the 

threat that will occur if retributive justice is not implemented by the state, namely that the 

public/society will take the law into its own hands
18

. The function of retributive justice is 

repayment for an act of violating the law
19

. The purpose of giving punishment is to satisfy the 

demands of justice, to restore justice that has been damaged, and in a broader sense to fulfill 

moral demands. Retributive justice is justice that demands the return of lost rights resulting from 

the perpetrator's treatment, in other words revenge justice. 

3. Restorative Justice 

The restorative justice approach emphasizes the fulfillment of a sense of justice for both 

the perpetrator and the victim, namely the perpetrator's efforts to be freed from the punishment 

that ensnared him and efforts to listen to the victim's wishes so that justice is also present and on 

his side. Restorative justice does not require retaliation for the perpetrator that brings minimal 

benefits or even no benefits. complete justice for the victim, in fact restorative justice seeks peace 

for the perpetrator and victim with various approaches such as mediation, reconciliation and 

compensation for the perpetrator to the victim
20

. 

Restorative justice (restorative justice) prioritizes resolving cases outside the realm of 

court by prioritizing mediation, compensation and reconciliation carried out by all parties. The 

restorative justice approach is not something new in the world of law enforcement, especially in 

the field of criminal law. Restorative justice was introduced by Tonny Marshall and Howard 

Zehr, an American criminologist who initiated the concept of modern restorative justice. 
21

. 

However, the implementation of restorative justice in Indonesia has only been known 

and standardized in regulations since the last decade, so far law enforcement in Indonesia has 

prioritized retributive justice and distributive justice approaches. However, in reality, the culture 
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of Indonesian society has recognized restorative justice through deliberation mechanisms for 

consensus carried out by traditional institutions, this was stated by Ferry Fathurokhman
22

. 

“Indonesia is a nation with wonderful resources of intracultural restorative justice. 

Traditions of musayawarah (deliberation) decision by friendly cooperation and deliberation-

traverse the archipelago. Adat law at the same time allows for diversity to the point of local 

criminal laws being written to complement universal national laws”. 

Restorative Justice in Domestic Violence Cases 

1. Restorative Justice in the Criminal Justice System 

Nowadays, in resolving criminal cases, people tend to use court procedural steps. This 

has two different sides. On the one hand, public legal awareness is increasing, but on the other 

hand, today's court system is only able to provide win-lose solutions. Whoever has the strongest 

evidence will win in court. Of course, this system creates a paradox as to whether the win lose 

solution really provides justice or not. This is because court decisions sometimes still leave 

grudges between the parties, both the perpetrator and the victim
23

. 

The criminal justice system in Indonesia is strictly regulated in the Criminal Procedure 

Code (KUHAP) or Law no. 8 of 1981
24

. It is said that because of Law no. 8 of 1981 or the 

Criminal Procedure Code (KUHAP) is actually synonymous with criminal law enforcement, 

which is a system of power or authorities given to the state in enforcing criminal law, namely the 

police, prosecutors, judges and correctional institutions. 

The criminal justice system is often referred to as the law enforcement system because it 

embodies the idea that these institutions are primarily focused on making abstract legal rules 

tangible through concrete enforcement actions. In essence, their role is to ensure that the legal 

principles established in law are applied and upheld in practical, real-world situations
25

. 

Regarding the criminal justice system, Muladi in his book Kapita Selekta Criminal Justice offers 

an integrated criminal justice system. namely re-synchronization from a structural, substantial 

and cultural perspective. Muladi emphasized that the criminal justice system works when all 

three run simultaneously
26

. 
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Restorative justiceis an important part of this integration. This approach was born out of 

the reality of the needs of society and victims who are often marginalized by court procedures. 

In the criminal act itself, restorative justice acts as an element of law enforcement with the aim 

of correcting the actions of criminals, the consequences they cause and returning the losses 

experienced by victims (Setyowati). Restorative justice is not retributive punishment like 

retributive justice. Restorative justice works as community harmonization in criminal law 

enforcement. There are five main elements in restorative justice:
27

 

a. Restorative justice is a form of justice that serves as a legal concept within the criminal 

justice system, widely recognized and increasingly applied in various criminal cases, 

particularly in developed countries.   

b. It perceives criminal offenses not as violations against the state or society, but rather as 

acts committed against the victim.   

c. The primary focus of restorative justice is on addressing the harm or loss experienced by 

the victim, rather than on imposing punishment on the offender.   

d. This approach can involve direct or indirect dialogue, taking forms such as mediation, 

reconciliation, or court proceedings.   

e. Restorative justice extends beyond just transitional reconciliation, as described in certain 

frameworks. 

 

2. Restorative Justice Procedures in Domestic Violence Cases 

The Criminal Code (KUHP) serves as the primary source of substantive criminal law in 

Indonesia. One of the provisions reflecting restorative justice principles is found in Article 82 of 

the KUHP. This article forms the legal basis for dismissing the right of public prosecutors to 

pursue prosecution in specific cases. According to Article 82, the right to prosecute for offenses 

punishable solely by a fine is voided if the offender pays the maximum fine. If the case has 

already progressed to prosecution, the payment must include court costs as well for the right to 

prosecute to be removed
28

. 

The Criminal Procedure Code, commonly referred to as KUHAP, is governed by Law 

No. 8 of 1981 on criminal procedural law. Within this law, Article 98 reflects the spirit of 

restorative justice. Article 98 allows for the combination of criminal and civil matters, specifically 

enabling a victim to pursue compensation for damages suffered due to a criminal offense, 

directly within the criminal trial process. This provision underscores the importance of 

addressing the harm done to victims, aligning with restorative justice principles that emphasize 

repairing the consequences of crime.): 

"If an act which is the basis for an indictment in a criminal case examined by a district 

court causes harm to another person, then the presiding judge at the trial may decide, at 

the person's request, to join the claim for compensation to the criminal case." 
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Article 54 of Law No. 23 of 2004 on the Elimination of Domestic Violence states that 

investigations, prosecutions, and court hearings should follow the applicable criminal procedural 

laws, unless this law provides specific exceptions. The current procedural law in force is Law 

No. 8 of 1981 concerning the Criminal Procedure Code (KUHAP). Therefore, in cases of 

domestic violence, legal proceedings are conducted in the same manner as other criminal 

offenses, following the standard procedures outlined in KUHAP.
29

. 

In fulfilling its duties and responsibilities, the police play a crucial role in protecting 

individuals, particularly in cases of domestic violence. According to Article 1 paragraph (1) of 

Law No. 23 of 2004 on the Elimination of Domestic Violence, domestic violence (KDRT) is 

defined as any action, especially against women, that causes physical, sexual, or psychological 

harm, suffering, or neglect within the household. This includes threats, coercion, or the 

confiscation of property. Furthermore, Article 2 of Law No. 2 of 2002 concerning the Police 

outlines the police’s role as the primary law enforcement body in addressing domestic violence. 

This role falls under their broader function within the government to maintain public order and 

security, enforce laws, and provide protection, safety, and services to the community
30

. 

According to Article 1 paragraph (2) of the National Police Chief's Regulation No. 06 of 

2019, an investigation is defined as a series of investigative actions, conducted in accordance with 

legal procedures, aimed at searching for and collecting evidence to clarify the criminal offense 

and identify the suspect involved. This provision emphasizes the importance of methodical and 

legal processes in uncovering criminal activities (See Article 1 paragraph (2) National Police 

Chief Regulation No. 06 of 2019 concerning the Investigation of Criminal Offenses). 

In Indonesia’s criminal justice system, the police play an integral role. They are not only 

responsible for investigating crimes but also hold discretionary authority as outlined in Article 

18 of Law No. 2 of 2002 concerning the Indonesian National Police. This article grants police 

officers the discretion to act based on their judgment in the public interest when carrying out 

their duties. However, such discretion must only be exercised in urgent circumstances and in 

compliance with relevant laws and regulations, as well as the professional code of ethics of the 

Indonesian National Police. This balance ensures that police actions align with legal and ethical 

standard.
31

. 

The process of implementing criminal case resolution through restorative justice 

according to National Police Chief Regulation Number 8 of 2021 concerning Handling Criminal 

Acts Based on Restorative Justice begins with accepting a request for peace from both parties. 

This means that the desire to make peace must be based on the will of both parties (the reporter 

and the reported person) at the initiation of the police (investigator/mediator). From the results 

of the research, it was found that the desire to make peace remains the will of the litigants, 
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namely the perpetrator and the victim, however, at the start of the process, mediation will be 

carried out in the nature of an offer, the investigator requires mediation.
32

. 

This shows that resolving domestic violence cases based on restorative justice involves 

the awareness of all parties, including perpetrators, victims and the community. However, in 

domestic violence cases, the role of the community is usually not very visible because this crime 

is a hidden crime which does not cause direct harm to the community. 

Analysis of Legal Pluralism in the implementation of Restorative Justice 

His criticism of law enforcement in the world using one of three approaches encouraged 

Werner Menski to integrate the three approaches. Menski did his work by forming a legal 

pluralism triangle. According to him, state law or legislation cannot be used as the sole law in 

solving a case. Menski stated that it is very real that several laws can be applied in one case
33

 

Natural Law (Morals, Ethics and Religion) 

Socio-Legal 

 

 

 

 

 

 

  Socio Legal State Law 

Menski's statement above is strengthened by his strategic empirical study which compares 

the laws in force in Europe, Asia and Africa. Despite finding the fact that in enforcing law and 

its normativity, Jurists in Europe are rationalist and logical and leave behind aspects of religion 

and morality. In contrast to Asia and Africa, which is plural with its customary and religious laws, 

judges still use customary law and morality as a logical consequence of closely held religious 

doctrines.
34

. 

The concept of legal pluralism offered by western scholars is that laws formed outside 

the state are actually laws that are also held by society, but state law is still the most superior and 

stronger than other laws. This kind of legal pluralism concept is likened to weak legal pluralism 
35

. The concept of legal pluralism above was criticized by Disantara (2021), according to him, the 
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concept of legal pluralism which still views state law as superior, indirectly denigrates other legal 

systems such as customary law and religious law. Departing from this, Disantara offers 

Indonesian Legal Pluralism as a modification of the weak legal pluralism theory and the 

development of legal pluralism offered by Menski. Indonesian legal pluralism requires three 

legal orders to run side by side, namely state law, transnational law and customary law(Amongst). 

The use of restorative justice in resolving domestic violence is a form of implementing 

legal pluralism, both offered by Menski and Disantara. In terms of normativeness, it seems that 

the use of restorative justice in resolving domestic violence adheres more to weak legal pluralism 

where elements of positive law such as the Criminal Code, Criminal Procedure Code, 

Perkapolri are still the dominant elements in its normativeness.
36

 Domestic violence as a hidden 

crime often does not cause direct harm to the community, so that in implementing restorative 

justice the role of community leaders is not involved because of uncertainty about whether 

domestic violence is in the private or public domain. Indonesian Legal Pluralism offers 

integration between positive law, transnational law and customary law as a new paradigm for 

Indonesian law enforcement. Domestic violence can be resolved according to custom, but the 

weakness is that customary settlement does not have permanent legal force like settlement in 

court. 

The final goal of legal pluralism is the realization of substantive justice. Namely the justice 

that law enforcers are able to provide to all parties in a dispute. The aim of legal pluralism is 

more or less similar to one of the elements of restorative justice, namely the participation of all 

parties involved which prioritizes returning losses experienced by victims and improving 

behavior by perpetrators of criminal acts.
37

. 

 

CONCLUSION 

Restorative justice was initially popular in common law countries and was not recognized 

in civil law countries like Indonesia. Over time, the need for a restorative justice system in 

Indonesia's criminal justice framework has become apparent, especially for hidden crimes such 

as domestic violence. Law enforcement agencies like the POLRI and the Prosecutor's Office 

have started to employ restorative justice in domestic violence cases, offering it as an option to 

the disputing parties. From the perspective of legal pluralism, as proposed by Menski, restorative 

justice tends to deliver more effective justice compared to the procedural court process. 

However, its implementation in Indonesia still faces challenges in balancing the three elements 

of legal pluralism: state law, socio-legal aspects, and natural law. Despite its formal recognition, 

the effective application of restorative justice in Indonesia requires further development to ensure 

a balanced integration of these elements, thus achieving its full potential in delivering justice, 

certainty, and legal benefits. 
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