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ABSTRACT

In the legal field, proof plays a fundamental role in ensuring justice and
strengthening legal security, as 1t serves as the means to uncover the truths of’
facts and present evidence before competent judicial authorities to support
or refute claims. Its importance becomes even greater when it concerns
proving the conditions for civil liability in pharmaceutical cases, which are
both legally and technically complex. Despite significant advancements in
legislation aimed at protecting pharmaceutical users, substantial challenges
remain n proving fault, defects, causation, and damages due to the technical
complexity of pharmaceutical products. This study highlights these
challenges and evaluates the adequacy of the current legal framework,

focusing on the Moroccan context and comparing it to the French and
American legal systems. By adopting a comparative analytical approach that
examines legal texts and judicial positions, the study concludes that the
current legal rules sufter from significant shortcomings i addressing
pharmaceutical cases. It calls for improving evidentiary mechanisms, such as
adopting presumed hability and shifiing the burden of proof in favor of
aftected pharmaceutical users. Furthermore, the study proposes enacting
specific legal provisions to facilitate the establishment of civil hability,

enhancing the judiciary’s role m adopting flexible judicial presumptions,

mmplementing  comprehensive  documentation — systems (o ensure

transparency in all stages of pharmaceutical production and distribution, and
launching awareness campaigns to empower aftected pharmaceutical users

to understand and claim their legal rights.
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" AbdulLatif Barbeesh, “Ta’ammulat Fi Mawdou’ Al-Dawa,” AlAkademiva Majallat Akademiyat Al-
Mamlaka Al-Maghribiyva, no. 22 (2005): 15-29.

*Decree N°. 2.14.841 Authorising the Placing on the Market of Medicines Intended for Human Use, Pub.
L. No. 2.14.841 (2015), https://www.sante.gov.ma/sites/Ar/reglementation/DocLib7/2.14.841.pdf.

* Anita Bernstein, “(Almost) No Bad Drugs: Near-Total Products Liability Immunity for Pharmaceuticals
Explained,” Wash. & Lee L. Rev. 77 (2020): 20.
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" Le médiateur du Monde, “Santé : précision sur les indemnisations de la Dépakine et du Mediator,” Le
Monde Des Lecteurs, Le Monde, September 27, 2016, https://www.lemonde.fr/le-monde/article/2016/09/27 /sante-
precision-sur-les-indemnisations-de-la-depakine-et-du-mediator_5996608_4586753.html.

 Cour de Cassation, Civile, Chambre Civile 1, 19 Juin 2019, 18-10.380, 18-10.380 (Cour de cassation June
19, 2019), https://www.legifrance.gouv.fr/juri/id/JURITEXT0000387087 1 3PisSuggest=true.

N W Ea Contre Sanofi Pasteur MSD SNC Ea, Affaire C-621/15 (ECJ June 21, 2017), https://eur-
lex.europa.eu/legal-content/FR/ALL/Puri=CELEX:62015CJ0621.

" See: Nour Eddine LKAMEL, Civil Liability for Pharmaceutical Product Damage, 1st ed. (Dar Al-Afaq
Al-Maghribiya Lil-Nashr Wal-Tawzi’a, 2024), 386.

* Mustafa Asbihi, “Khustsiyyat Al-Mas’tliyyah al-Madaniyyah F1 al-Muntajat al-Dawa’iyyah” (Master’s
Thesis, Kulliyyat al-‘ Ulim al-Qantniyyah wa al-Iqtisadiyyah wa al-Ijtima‘iyyah, 2017).

* Amin Asbihi, “Al-Ma‘alim al-Jadidah Li-Arkdn al-Mas aliyyah al-Madaniyyah F1 al-Muntajat al-
Dawa’iyyah,” in Al-Tawajjuhat al-Tashri‘tyyah Li-Nuzum al-Mas’tliyyah F1 Daw’ al-Tatawwurat al-Hadithah, 1st ed.
(Mayallat al-Huqtiq, 2018).
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" Mahmoud Gamal El-Din Zaki, Mushkilat Al-Mas’ulivya Al-Madaniyya (Jami’at Al-Qahira, 1978), 13.

" Farida Al-Yamouri, Alagat Al-Sababivya Fi Majal Al-Mas’ulivya Al-Taqgsiriva Bayn Ra’y Al-Figh Wa
Mawaqif” Al-Qada’ (Dirasat Muqarana), 1st ed., Modern Legal Studies Series 16 (Matba’at Al-Najah Al-Jadida,
2009), 161.

300 Jurnal Al-Dustur - Vol. IX December 2026



Noureddine LKAMEL

i s 3] 1) s $ame Sy B> ity Gl & Ul ol e A5 A

C o5 Db GML Aol 4311 Aoy W Al sl gl () Jemaddd ) S ) ol

w6l 4 0,y dakasl| Q\ﬁj&w@é@ﬂﬂ o) Jazt eyl J2 o 5l 5 Sy ol
el gl ade sy gl Caogll Al S IS, Bkl Bl e Ldase Vel agheds
Mokl 35l Jpo¥l e Caol ) B i de s gy Jassad) ok e ool

i gganel) s gl eluYl o, Sl 5 S Lﬁj.-,- boles) dadll ap g (dadF O LaeW 0y,
! C\LJ Sly Sl elad) d;,,ul bl ) e W) Jl2 (3 Al
el Ll iS5y OGN A ppall L) bﬁ\ oda 5l 8500 Al Loy <15g_;>~j53*§ﬂ\)

Tasleall Gl Jlaby dl! Sy 2y pacdl pacy JUad) Josy sl gl g L) L
oin ¢3Sl Gl el Jawss Jo g —&ll e ) LN 3 ol
e A Assb L e Sop ool T el s Ll e sy sl ais gy ¢ sl
) el ¢ 3l Tt ol G Skl S ey S Gl mllall 05 L ¥ o 330
Jogel s o opoly o Jod 3008 g e Jaill Ao e T ) plldl ] g2
o 3 gl e jopate s Ll Jall (50 e s Lol lag 1l 60y 4 olal)
U g 30 285 ool anin Lo gy (Ll ay SN & YT S 5y 3] Jamd) o
e 33l b 30 o sis gy Al Oy )b (3 anad il e ) Lavgie gl

* Zahya Hourla Sey Youssel, Al-Mas’ulivya Al-Madaniyya Lil-Montij (Dar Houma, 2009), 218.

" Youssef Ahmed Hussein Al-Ni'ma, Daf” Al-Mas ulivya Al-Madanivya Bikhata’ Al-Madhurur - Dirasat
Mugqarana (Dar Al-Ta’lif, 1991), 163.

" Anas Mohammed Abdul Ghafar, A-Mas uliyva Al-Madaniyya Fi Al-Majal AI-Tibbi - Dirasat Muqgarana
Bayn Al-Qanun Wal-Sharr’a Al-Islamiya (Dar Al-Kutub Al-Qanuniya, 2010), 159.

" Al-Yamouri, Alagat Al-Sababiyva FI Majal Al-Mas’ulivva Al-Taqgsiriva Bayn Ra’y Al-Figh Wa Mawaqif’
Al-Qada’ (Dirasat Muqarana), 163.

* Ayman Ibrahim Al-Ashmawi, 7atawwur Mathoom Al-Khata’ Ka Asas Lil-Mas uliyya Al-Madaniyya (Dar
Al-Nahda Al-Arabiya, 1998), 112; Abdul Rahman Al-Safi, “Islah Muassassat Al-Mas’uliyya Al-Madaniyya Fi Dhu’
Al-Tahawulat Al-Qanuniyya Wal-Iqtisadiyya Wal-Ijtima’iyya Al-Mu’asira” (Doctoral Thesis in Private Law, Faculty
of Legal, Economic and Social Sciences, Sidi Mohamed Ben Abdallah University, 2020), 42.

" Mohammed Hussein Ali Al-Shami, “The Element of Fault in Civil Liability, a Comparative Study
between Egyptian and Yemeni Civil Law and Islamic Jurisprudence” (Thesis for the degree of Doctor of Law,
Kulliyat Al-Huquq, Jami’at Ain Shams, 1989), 152.

" Genevieve VINLY, Introduction a la responsabilité, 3rd ed. (Alpha, 2009), 425
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“ Nicolas Laurent-Bonne, “Le Mot Du Droit: Bon Pere de Famille,” Revue Droit & Littérature 7, no. 1
(2023): 13-14.

* Ahmed Mohamed El Rifai, 7he Impact of the Victim'’s Predisposition on the Defendant’s Liability (Dar
Al-Nahda Al-Arabiya, 1996), 66-74.

* Case N°. 21887/2006, No. 262/13 (Supreme Council April 8, 2009), bit.ly/ShWQqMI.

* Barbeesh, “Ta’ammulat Fi Mawdou” Al-Dawa,” 25.

* Abdulhaq Safi, A-Wajiz Fi Al-Qanun Al-Madani, Al-Masadir Ghayr Al-Iradia Lil-Iltizam (Al-Mas uliyya
Al-Madaniyya Wal-Ithra’ Bila Sabab) Dirasat F1 Q.L.A. Wa Fi Al-Qawarin Al-Ukhra, 2nd ed. (Published by its
author, 2021), 94.

* Commercial Case N°. 1059/3/1/2004, 490 bis (Supreme Council April 27, 2005), bit.ly/3tLs7H?7.
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¥ Laki, Mushkilat Al-Mas ulivya Al-Madaniyya, 28.

* Hussein Amer and Abdulrahim Amer, A-Mas uliyya Al-Madaniyya, Al-Tagsiriva Wal-Aqdiyya, 2nd ed.
(Dar Al-Ma’arif, 1979), 29.

7 Mohammed Mohammed Al-Qutb, A-Mas uliyva Al-Madaniyyva Al-Nash’iva “An Adrar Al-Dawa’,
Mashakilaha Wa Khasosiyvat Ahkamaha (Dar Al-Jamia’ Al-Jadida, 2014), 262.

* Laki, Mushkilat Al-Mas’uliyya Al-Madaniyya, 29-30.

¥ Zaki, Mushkilat Al-Mas’uliyya Al-Madaniyya, 29-39.

“ Al-Arabi Belhay, Ahkam Al-Tajareb Al-Tibbiva “Ala Al-Insan Fi Dhu” Al-Sharr’a Wal-Qawanin Al-
Tibbiva Al-Mu asira, Dirasat Muqgarana, 1st ed. (Dar Al-Thaqgafah, 2012), 52
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* Amer and Amer, AL-Mas’ulivya Al-Madaniyya, Al-Taqsiriva Wal-Aqdiyya, 329-30; Zaki, Mushkilat Al-
Mas’ultvya Al-Madaniyya, 29-32.

* Laki, Mushkilat Al-Mas ulivya Al-Madaniyya, 29.

" Zaki, Mushkilat Al-Mas ultyya Al-Madaniyya, 31-32.

* Mohammed Nasr Rifai, ALDarar Ka Asas Lil-Mas’uliyya Al-Madaniyvya Fi Al-Mujtama’ Al-Mu’asir (Dar
Al-Nahda Al-Arabiya, 1978), 272-73.
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¥ Al-Mustafa Al-Ghasham Al-Sha’ibi, ALAqgd ALTibbr, 1st ed. (Dar Al-Salam Lil-Tiba’a Wal-Nashr Wal-
Tawzi’a, 2016), 36.

“VINEY, Introduction a la responsabilité, 500.

7 Amer and Amer, Al-Mas uliyva Al-Madaniyvya, Al-Taqsiriva Wal-Aqdiyya.

* Amal Bakkouch, Nahw Mas uliyva Mawdu’iyyva ’An Al-Tabr’at AL-Tibbiva, Dirasat Fi Al-Qanun Al-
Jaza'iri Wal-Mugaran (Dar Al-Jamia’ Al-Jadida, 2011).
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